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2012 
Q# Topic Subtopic Summary Question Proposed Answer IRS Response

1

Amendments Remedial amendment 
period

Restatement for cycle A 401(k) plan on Cycle A was timely restated for 
EGTRRA. In addition, for each year, interim amendments 
have been adopted timely, including the §401(k) final 
regulations, the §415 final regulations, the automatic 
rollover rules, PPA, HEART Act, the 2009 RMD waiver, 
and Internal Roth Conversions. The plan was not restated 
by January 31, 2012, for the post-EGTRRA cycle. 
However, there have been no changes made to the plan 
other than those made by the interim amendments. There 
are no interim amendments that were due by January 31, 
2012. Does the plan have a document failure, resulting in 
disqualification, by not having been restated by January 
31, 2012? If the answer is yes, what is the legal basis for 
treating the plan as a disqualified plan?

There is no plan document failure if the employer 
can show that the plan in its totality, including all 
interim amendments, satisfied the applicable 
qualification requirements. The failure to consolidate 
the amendments into a restated document by January 
31, 2012, and to apply for a determination letter by 
such date,  means only that the plan no longer has an 
outstanding determination letter because the 
EGTRRA letter has expired. This also means that the 
plan doesn't have a favorable determination letter for 
SCP purposes. However, the plan is not a 
disqualified plan.  

IRS agrees with the proposed answer. The IRS noted that the 
requirement to restate is only for purposes of submitting a 
determination letter application. See §7.05 of Rev. Proc. 2012-6.

2

Anti-cutback rule Allocation conditions Elimination of 
exception for 
retirement

An employer maintains a defined contribution plan that 
currently provides that, in the event of termination of 
employment on or after the plan's normal retirement age, 
the normal allocation conditions under the plan (i.e., 
completion of at least 1,000 hours of service during the 
plan year and employment at the end of the plan year) are 
waived. The employer amends the plan in September 
2012 to eliminate the exception for retirement, effective 
for the 2012 plan year and later years. As of the date of 
the amendment, there are 3 employees (A, B and C) who 
have reached NRA. A has already terminated 
employment, B terminates employment in December 
2012 after the amendment is adopted and in effect, and C 
doesn't terminate until 2014. The plan only provides an 
allocation to A because, at the time of the amendment, he 
had already fulfilled the requirements for an allocation for 
the 2012 plan year. Does the amendment violate the anti-
cutback rule under IRC §411(d)(6) if it is applied to B and 
C in the year they terminate employment?

No, as long as the amendment is not applied to any 
participant who has both reached NRA and has 
already retired as of the date of the amendment. For a 
participant who hasn't retired at that point, there is no 
protected right to allocations for such year because a 
participant does not complete the current year's 
allocation conditions until the end of the year due to 
the last day employment requirement. Thus, A must 
receive an allocation for the 2012 plan year but B 
does not. In addition, in 2014, C would not receive 
an allocation if he terminates before the end of that 
plan year.

The IRS would require the waiver of the last day employment 
requirement for participants who terminate employment after 
reaching NRA as protected for those who have reached NRA at the 
time of the amendment, regardless of when they eventually 
terminate employment. Thus, A, B and C must receive allocations in 
the year they terminate.
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2012 
Q# Topic Subtopic Summary Question Proposed Answer IRS Response

3

Compensation §414(s) compensation Premium refunds 
returned to 
employees under 
PPACA

Where an employee pays for his/her share of health ins. 
premiums through a cafeteria plan, the medical loss ratio 
(MLR) premium refund under the PPACA is taxable 
income. See the IRS FAQs at 
http://www.irs.gov/uac/Medical-Loss-Ratio-(MLR)-
FAQs. Suppose an employee paid $1,000 in premiums for 
2012 through salary reduction under a cafeteria plan. In 
2013, the employee receives an MLR premium refund in 
the amount of $150. In accordance with IRS rules, this 
amount is reported as compensation for 2013 on the 
employee's W-2.
1. Should the $150 be included in §415 compensation for 
2013 even though it was part of the premium payment 
made in 2012 that would have been included in §415 
compensation for 2012 under the "gross up" rule for 
salary reduction contributions under a cafeteria plan?
2, If the answer to (1) is yes, then would the plan be able 
to excluded the $150 payment in 2013 from IRC §414(s) 
compensation under the safe harbor exclusion for fringe 
benefits under Treas. Reg. §1.414(s)-1(c)(3) [the safe 
harbor adjustment for certain items such as taxable fringe 
benefits and welfare benefits]?

1. To the extent the MLR premium refund appears 
on the W-2, the amount is includible in §415 
compensation for 2013. It is irrelevant that the refund 
might have represented amounts that had been 
included in §415 compensation for 2012 under the 
"gross up" provisions. 
2, The MLR premium refund can be excluded from 
compensation for §414(s) purposes as a fringe 
benefit under the safe harbor of Regulation §1.414(s)-
1(c)(3).

1.  The IRS agrees with this part of the answer.  However, note that, 
if the year 2 refund is used to lower the employee's salary reduction 
in year 2 (i.e., the employee's salary is reduced by only $850 in 
premiums in year 2), then there will be no net impact on §415 
compensation.  
2.  The IRS does not agree with this part of the answer.  The refund 
is higher cash compensation, not a fringe benefit.

4

Controlled group Attribution Spousal attribution 
exception

John and Mary each owns 100% of their respective 
businesses. John is a physician and Mary is a lawyer. 
They are not directors of each other's business, neither is 
employed by the other's business, and neither participates 
in the management of the other's business. The other 
conditions of IRC §1563(e)(5) are also satisfied. John and 
Mary do not have community property interests in each 
other's business. John and Mary have two children, ages 3 
and 6. A literal reading of the statute would result in the 
conclusion that these companies constitute a controlled 
group. Although the couple satisfies the conditions of the 
exception under IRC §1563(e)(5), other attribution 
provisions result in attribution of each spouse's respective 
interest automatically to their minor children. Thus, after 
attribution to the minor children, the controlled group test 
under IRC §414(b) is satisfied. Will the IRS enforce the 
statute literally, or will it allow couples who have minor 
children that are not working for either company and 
otherwise meet the same conditions that are imposed on 
the spouse under IRC §1563(e)(5) to disregard controlled 
group status?

None. The IRS will follow the statute. Under the statute, John and Mary 
are in the same controlled group.
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2012 
Q# Topic Subtopic Summary Question Proposed Answer IRS Response

5

Coverage Correction Election out Company had 4 employees - 2 HCEs and 2 NHCEs. The 
company maintains a safe harbor 401(k) plan with a 3% 
safe harbor nonelective contribution. One of the HCEs is 
excluded, so the coverage ratio for the HCEs is 50%. Of 
the two NHCEs, one made an irrevocable election not to 
participate, so the NHCE coverage ratio also is 50%. At 
the end of 2010, the NHCE who had not elected out 
terminated employment. For 2011, the 1 HCE continued 
to participate, but there was no participation by the NHCE 
who elected out of the plan. How is this coverage 
violation fixed?

An irrevocable election not to participate can be 
overridden by employer action to enable the plan to 
pass coverage. It would not compromise the 
irrevocable effect of the election for prior years 
because it is not the electing participate who is 
reversing that election. The employer would have to 
give this employee the 3% nonelective contribution. 
However, pursuant to Treas. Reg. §1.401(a)(4)-
11(g)(3)(vii)(A), no make-up elective deferral is 
required, because the average deferral of the NHCEs 
who were eligible for the plan was 0%.

The IRS agrees with the proposed answer.

6

Deductions Timing of 
contribution

Failure to fund match A plan did not make a matching contribution for the 2010 
plan year under a fixed match prescribed by the plan 
document, but filed a corporate tax return that claimed a 
deduction for the matching contribution that has not been 
funded. (1) What are the consequences of the payment not 
being made and what needs to be done to remedy the 
problem? (2) If the match were discretionary, but the 
employer did not fund a discretionary match for 2010, 
could it make the contribution in 2012 as a "make-up" 
contribution for the 2010 plan year using EPCRS?

There are two issues here. First, the contribution is 
not deductible because it was not made within the 
IRC §404(a)(6) period. An amended return for 2010 
should be filed. Second, with respect to a fixed 
matching contribution obligation, the plan is not 
being operated in accordance with its terms if the 
employer doesn't make the matching contribution. 
The employer owes the matching contribution to the 
affected participants. This should be corrected 
through EPCRS (probably through SCP if the plan 
meets the conditions for self correction). The 
restorative contribution is adjusted for net earnings. 
A discretionary matching contribution also could be 
made in 2012 for 2010 (again, not deductible for 
2010), but the timing of the contribution might result 
in the application of the §415(c) limit in the year the 
contribution is made, rather than for the year to 
which the contribution relates.

The IRS agrees with the response with respect to the fixed matching 
contribution. If the contribution is discretionary, the contribution 
generally may not be made in 2012. Treas. Reg. §1.401(m)-
2(a)(4)(iii)(C) provides that a matching contribution must be 
actually paid to the trust no later than the end of the 12-month 
period immediately following the plan year for which the 
contribution is made in order to be included in the ACP test. 
However, if the employer had formally declared the discretionary 
match but did not fund it, the IRS may consider this issue through 
EPCRS along the lines of the way a fixed matching contribution 
would be corrected, depending on the facts and circumstances. This 
latter situation should be submitted through VCP.

7

Determination 
Letters

Pre-Approved Plans User fees Is the IRS considering a lower user fee structure for pre-
approved plans that submit a Form 5300 under one of the 
limited scope review options mentioned in Rev. Proc. 
2012-6?

None. To be discussed at podium. However, it is unlikely that the IRS will 
prescribe a lower user fee. By statute, the user fee is required to 
reflect the proportionate amount of work expended by the IRS in the 
DL process. 
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2012 
Q# Topic Subtopic Summary Question Proposed Answer IRS Response

8

Determination 
letters

§7805(b) relief Erroneous plan 
provisions - scope of 
relief

A plan has one year of service condition for eligibility for 
elective deferrals and two years of service for profit 
sharing contributions. The plan provides that the top-
heavy minimum is only provided to those non-key 
employees who have satisfied the eligibility conditions 
for the profit sharing contributions. This provision would 
violate the IRC §416 regulations. However, the plan was 
issued a favorable determination letter. There were no 
material misstatements or omissions in the determination 
letter application at the time, and IRS review of the top 
heavy rules was included in the scope of the 
determination letter. The plan is top-heavy in operation 
and has been operated for several years following the 
terms of the plan. The IRS audits the plan and discovers 
the erroneous plan terms. What action, if any, will the IRS 
require?

The plan cannot be disqualified retroactively 
pursuant to IRC §7805(b) since there is reliance on 
the determination letter and the plan terms were 
followed (so there is no violation warranting audit 
CAP). The IRS should require reformation of the 
plan on a prospective basis but not require any 
changes with respect to the operation of the plan in 
the prior years (i.e., no top-heavy minimum 
contribution would be required to be made to non-
key employees who would have received a 
contribution had the plan been correctly drafted). It is 
important to note that the top heavy provisions are 
not included in Title I of ERISA. Had this been an 
ERISA provision as well, there would be a fiduciary 
obligation not to follow the terms of the plan to the 
extent the governing documents are contrary to 
ERISA. This is not the case here.

IRS disagrees with the proposed answer. When the IRS formally 
grants §7805(b) relief, the plan MUST correct prior years (including 
"closed" years for tax collection purposes). Section 7805(b) 
precludes prior year taxability that would result from a retroactive 
disqualification of the plan, but does not alleviate prior year 
corrections that are needed to comply with the applicable law.

9

Distributions Distribution 
restrictions

401(k) termination 
distribution event

Company X is a stand-alone corporation with a 401(k) 
plan. X terminates its plan in November 2012. Shortly 
after the termination, Corporation Y buys the stock of X 
and X becomes the wholly-owned subsidiary of Y. X 
adopts the Y defined contribution plan. Is the Y plan a 
successor plan with respect to the X employees, thereby 
precluding distributions from the terminated X plan 
pursuant to IRC §401(k)(10)?

No.  At the time that the X employees become 
eligible for the Y plan, "the employer" is the XY 
controlled group, which is different from the 
"employer" at the time of the termination of X's plan. 
The fact that X was not part of a controlled group at 
the time it terminated its plan does not affect the 
analysis. Clearly if Y had purchased the assets of X, 
or if Y had purchased X's stock from an unrelated 
parent company, the Y plan would not be treated as a 
successor plan, so the same rule should apply in this 
scenario as well. The reference to the "employer" in 
the §401(k)(10) regulations was not intended to favor 
one type of acquisition over another. Any transaction 
that would come within the purview of IRC 
§410(b)(6)(C) should also be relevant in determining 
if there is a "new" employer for§ 401(k)(10) 
purposes.

The IRS agrees with the proposed answer in this case, although the 
IRS notes that the §401(k) regulations have a reserved section for 
merger and acquisition issues, and thus there is no guidance in this 
area.

10

Distributions Restrictions Rollovers A 403(b) plan accepts rollovers. The funding vehicle is a 
custodial account. For qualified plans, there is clear 
guidance that rollover contributions received by the plan 
are not subject to the distribution restrictions that 
otherwise apply to employer contributions under the plan. 
For example, a 401(k) plan does not have to restrict 
distribution of a rollover account to the events listed in 
IRC §401(k)(2). Does the same rule apply to a rollover 
contribution received by a 403(b) custodial account?

Yes. The distribution restrictions under IRC 
§403(b)(7) do not apply to rollover contributions 
accepted by a 403(b) custodial account.

The IRS agrees with the proposed answer. Rev. Rul. 2004-12, which 
clarified that rollover contributions, if separately accounted for, 
need not be subject to the distribution restrictions that otherwise 
would apply to employer contributions, was intended to cover 
403(b) plans as well.
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2012 
Q# Topic Subtopic Summary Question Proposed Answer IRS Response

11

Distributions Timing Rehired employees A 401(k) plan permits distributions following a 
participant's termination of employment.  Participant A is 
terminated on September 1 in a bona fide termination, and 
elects a single-sum distribution on September 25. On 
October 12, A is rehired before the distribution is 
processed. 
(1) Must the plan suspend the payment once A is rehired?
(2) If the distribution had been for installment payments 
instead, and the installments had commenced before the 
participant is rehired, must post-rehire installments be 
suspended?
(3) If the election was for an annuity, and an annuity 
contract was distributed before the rehire, would 
continued annuity payments violate the distribution 
restrictions?
(4) Suppose in the original facts (lump sum election), the 
rehire does not occur until the next year, and the delay in 
making distribution before the rehired date was due to the 
fiduciary's negligent failure to submit the distribution 
paperwork for distribution processing?

None. As a preliminary matter, use of the phrase "bona fide termination" in 
the question assumes away most of the issues that are likely to be 
relevant in applying in-service distribution restrictions to particular 
fact patterns.  Obviously, if little time has passed between a 
participant's termination, distribution, and rehire, it may be difficult 
for a plan/participant to persuasively argue that the termination was 
bona fide (even if that phrase appears in "the facts").  
The determination of whether there is a bona fide termination of 
employment is one of facts and circumstances.  The shorter the 
period, the more scrutiny this issue might receive from the IRS.  
There is no objective test regarding the number of days between the 
two events to determine whether a bona fide termination of 
employment occurred.
Assuming that, in the facts of this question, there is a termination 
that qualifies as bona fide, even after a skeptical review by the IRS, 
situations (1), (2), and (3) would allow for continued installment 
payments or annuity distributions under the annuity contract.  With 
respect to situation (4) and its lump sum election, generally the 
annuity starting date would not occur until payment and so the 
payment should not be made.

12

Elective deferrals Limitations Catch-up 
contributions

A new plan has an initial short plan year that consists of 
only the last five days of December. The proration of the 
$250,000 compensation limit under IRC §401(a)(17) for 
that 5-day period would be $3,424, based on a fraction of 
5/365. The IRC §415(c) limit is similarly prorated to 
$684. If there are no contributions made for the 
participant other than elective deferrals, is the participant 
permitted to contribute $6,108 (i.e., $684 prorated 
§415(c) limit plus $5,500 catch-up limit) or does the 
§401(a)(17) limit apply to limit the total deferrals to 
$3,424, including the catch-up contribution portion?

Although §401(a)(17) is not listed in the "applicable 
limits" under the regulations under IRC §414(v), 
Treas. Reg. §1.414(v)-1(a) says that a plan shall not 
be treated as failing any provision of the Internal 
Revenue Code by reason of a catch-up contribution. 
This suggests that the §401(a)(17) limit can be 
ignored to the extent the deferral is attributable to 
catch-up contributions and there is sufficient 
compensation paid to the participant to deduct the 
entire catch-up amount. 

We are not in a position to answer this question.
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13

Eligibility Break in service No year of service 
prior to break in 
service

Plan X uses 1 Year of Service for eligibility purposes. 
The Plan defines a Year of Service as 1,000 Hours of 
Service during the Eligibility Computation Period. The 
Eligibility Computation Period shifts to the Plan Year 
after the 1st computation period. The Plan is a calendar 
year Plan and uses semi-annual entry dates (i.e., January 1 
and July 1). Employee A was hired on 6/1/2008. He 
completed 540 hours by 8/31/2008, when he terminated 
employment. Employee A was rehired 9/1/2010 with no 
service in the interim. He completes at least 1,000 hours 
of service during the remainder of 2010. Does Employee 
A enter the plan on 1/1/2011 because he completes 1,000 
hours in his 3rd Eligibility Computation Period (1/1/2010 
– 12/31/2010)? Alternatively, because Employee A did 
not meet the eligibility requirements or earn a Year of 
Service during his first period of service, is he considered 
a new employee on his rehire date of 9/1/2010 with an 
entry date of 1/1/2012?

The fact that he earns at least 1,000 hours of service 
within the first 12 months of his reemployment 
period means his original employment 
commencement date is recognized and, thus, his 3rd 
eligibility period is 2010. Since he earns 1,000 hours 
in that period, he becomes a participant on 1/1/2011.

The IRS agrees with the proposed answer.

14

Eligibility Age requirement 0% contribution A profit sharing plan allows an employer to declare a 
separate discretionary contribution for each participant 
group, where participants are grouped by age (20s, 30s, 
40s, 50s, and 60s+). For the first year of the plan, the 
employer makes a contribution of varying percentages for 
each group, except the group in the 20s gets a 0% 
contribution. Assume the plan is not top heavy and it 
meets coverage. (a) Does the 0% contribution for the 20s 
age group violate the age 21 minimum age requirement? 
(b) Would it matter if the 0% contribution for 20s group 
didn't occur until a later plan year, rather than the first 
plan year? (c) Would it matter if the employer provided a 
$1 contribution to the 20s age group and higher levels for 
all of the other age groups? (d) Any difference if the plan 
is a money purchase plan, and the specified contribution 
rate is 0% for just the age 20s group? 

None. To be discussed from the podium. The IRS acknowledged that this 
is a very close question, but would say this is probably okay.  The 
IRS scrutinizes plan provisions which have the effect of imposing 
indirect age and service requirements over and above ERISA 
minimum participation standards (usually things like “part time 
employees excluded” or 1 year of service, then first eligible for an 
allocation after completion of additional apprenticeship period.) So 
it is likely that at the determination letter level, this provision would 
pass muster. The operation of the provision could raise potential 
issues on minimum age, but it would be unlikely in most 
scenarios.H28

15

Eligibility Age requirement Freezing accruals for 
certain participants

A profit sharing plan freezes eligibility after it has been in 
existence for a number of years. For current participants, 
the plan is amended to provide that only participants who 
are at least 50 years old will continue to receive 
allocations. Current participants who are under age 50 
will receive no additional contributions, unless required 
by the top heavy rules. (a) Does the freezing of accruals 
violate the minimum age requirement? (b) Is the answer 
affected by whether participants who are under age 50 at 
the time of the freeze, resume eligibility for contributions 
when they reach age 50?

None. Doesn't appear to violate minimum age requirements. Plan had been 
operating properly. IRC § 410(a)(2) and Prop Reg. §1.410(a)-4A 
impose a prohibition on ceasing or reducing contributions because 
of reaching a maximum age.  Again, this could be subject to 
scrutiny based on the de facto imposition of an indirect service 
requirement.
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16

EPCRS Improper exclusion of 
eligible employee 
from 401(k) plan

Timing of correction A 401(k) plan has a calendar plan year. It is determined in 
July that the plan has improperly excluded employee A, 
who should have become eligible as of January 1. The 
plan immediately gives A an opportunity to start deferring 
for the remainder of the plan year. For the period of 
exclusion, the method of correction is to make a QNEC 
equal to 50% of the ADP for the current year of the group 
in which the improperly excluded employee is a member. 
A is a nonhighly compensated employee (NHCE). Since 
the ADP for the NHCE group is not determinable until 
after the close of the plan year, must the employer wait 
until after the close of the year to make the corrective 
contribution for A? If the employer decided to wait until 
after the close of the plan year, and in the interim, the 
employer is notified of an audit on the plan, will that 
preclude self-correction unless the error can be properly 
characterized as insignificant?

No. The employer may make a reasonable estimate, 
and "true up" the contribution once the value of the 
make-up contribution can be precisely determined. 
However, the employer also may wait until the 
amount is known. As long as the employer 
documents that it is intending to correct the violation 
pending determination of the make-up contribution 
amount, a subsequent examination of the plan before 
the final make-up contribution can be determined 
will not preclude the employer from completing the 
correction on a self-correction basis, even if the 
violation would have otherwise been considered 
significant for SCP purposes.

The IRS does not agree with the proposed answer regarding 
application of the EPCRS procedures. If the employer doesn't take 
affirmative steps to correct the violation, and later is notified of an 
audit, it would be precluded from VCP and, if the failure is a 
significant failure, would be precluded from SCP. Accordingly, an 
estimate of the loss to the employee, either by using last year's 
NHCE ADP data or extrapolating from current year data so far is 
the only way to commence correction and preserve the right to 
complete the correction if an audit notice is received in the interim. 
Regarding the correction based on an estimate, the IRS also 
recommended that the amounts be placed in a "holding" account 
under the plan. Once the amount to be made up to the employee can 
be finalized after final ADP data for the year is known, then the 
corrective contribution should be allocated to the participant.

17

ESOPs Diversification under 
IRC §401(a)(28)

Timing of valuation 
and interaction with 
diversification rule

IRC §401(a)(28) provides that qualified participants be 
allowed to diversify out of a portion of employer 
securities held in their account. The election to diversify 
must be within 90 days after the end of the plan year to 
which the diversification requirement applies. How does 
the plan satisfy the requirement when the valuation of the 
stock cannot be obtained within the 90 day period (e.g., 
when the employer securities are not readily tradable)? 
How does a plan satisfy the diversification requirement?

The plan administrator either should use the 
valuation for the prior year or make a good-faith 
estimate of the current value and apply the 
diversification rules. Once the current valuation is 
obtained, make adjustments to the diversification 
notice and/or election. Any adjustments, including 
overpayment or underpayment if distribution is the 
manner of diversification, can be self-corrected 
under EPCRS. If the plan uses the same appraiser 
year after year, the time frame for making the 
valuation should be smaller over time, so that 
distributions or internal diversification election can 
be effected in a timely manner.

Disagrees with the part that says use the valuation for the prior year.  
The plan must make some form of valuation absent a formal 
appraisal, and cannot simply default to a prior year. A good faith 
estimate is not sufficient. There must be some type of affirmative 
valuation, considering current information, although it does not 
necessarily have to constitute a "full-blown" appraisal.

18

Excise taxes Reversions (IRC 
§4980)

Tax-exempt 
organizations

What is the IRS' position on the Tax Court's decision in 
Research Corp. v. Commissioner , which held that the 
excise tax under IRC §4980 does not apply to a tax-
exempt organization, even if it has had unrelated business 
tax income in some years?

None. The IRS has not announced a non-acquiescence position with 
respect to this Tax Court decision.  The IRS continues to consider 
the implications of this decision.

Page 7



IRS QUESTIONS AND ANSWERS - DEFINED CONTRIBUTION PLANS - 2012

2012 
Q# Topic Subtopic Summary Question Proposed Answer IRS Response

19

Forfeitures Allocation method Timing of allocations A 401(k) plan provides for a matching contribution that is 
subject to a vesting schedule. The plan does NOT 
authorize nonelective contributions, other than those that 
are necessary to satisfy the top heavy minimum allocation 
requirements. The plan provides that forfeitures are used 
to reduce employer contributions. The plan is not a safe 
harbor 401(k) plan. For the current plan year, the amount 
of forfeitures is greater than the amount of matching 
contributions for the year. Is it permissible to delay the 
allocation of the remaining forfeitures to the next year, 
and subsequent years, if necessary, until the forfeitures 
are allocated in accordance with the plan's matching 
contribution formula?

Yes. The plan is not required to provide for 
nonelective contributions, and forfeitures may be 
used to reduced employer contributions. The 
forfeitures are allocated as matching contributions 
(and top heavy minimum allocations, if necessary) 
until the forfeitures are completely reallocated, 
regardless of the number of plan years that might 
take.

The IRS generally doesn't permit suspense accounts and disagrees 
with the answer. Must find a nondiscriminatory way to allocate it 
the forfeitures that exceed the amount of plan expenses, even though 
the plan does not otherwise provide for discretionary contributions. 
It may be necessary to amend the plan to address the allocation.

20

Forfeitures Allocation method Timing of allocations Plan A has an ERISA recapture account that is established 
as a separate account within the trust and is used to collect 
revenue sharing payments.  It is A’s intention to use 
amounts in this account to pay allowable plan expenses.  
During the 2012 plan year, the recapture account is 
credited with $10,000 in revenue sharing payments; 
however, actual expenses related to the 2012 plan year are 
only $8,000. 
(1)  Can the recapture account be used to pay allowable 
plan expenses that relate to the 2012 plan year but are not 
incurred until after the close of the plan year, e.g., the 
IQPA audit fee? 
(2) Can the remaining $2,000 be carried forward and used 
to pay expenses related to the 2013 plan year? 
(3) Does the answer to (1) or (2) change if the revenue 
sharing payments for the 4th quarter of 2012 are not 
credited to the recapture account until early 2013?

(1) Yes

(2) No

(3) No, the payments can still be treated as relating to 
the 2012 plan year.

The IRS declined to answer this question in light of unresolved 
ERISA Title I issues.

21

Forfeitures Allocation method Timing of allocations Under Plan X, the non-vested portion of a participant’s 
account is forfeited on the earlier of complete distribution 
of the vested portion of the participant's account (i.e., cash-
out distribution) or the participant’s completion of 5 
consecutive 1-year breaks-in-service.  John terminates 
employment in Nov. 2012 with a $10,000 account that is 
80% vested.  He incurs the 5th break on 12/31/2017. The 
TPA does not determine that the forfeiture has occurred 
until it completes its review of the plan in early 2018. Is 
the forfeiture from John’s account a forfeiture for 2017 or 
2018?

The time at which the TPA determines that a 
forfeiture has occurred is not determinative of the 
year in which the plan treats the amount as forfeited. 
The correct answer depends on the terms of the plan. 
If the plan provides that the forfeiture occurs on the 
last day of the plan year in which the 5th consecutive 
break in service is incurred, then the forfeiture is 
treated as occurring in 2017. However, a plan may be 
written to provide that, when the fifth break in 
service is incurred, the forfeiture is triggered on the 
first day of the next plan year. In that case, the plan 
would treat the forfeiture as occurring in 2018.

The IRS agrees with the proposed answer.
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22

Forfeitures Allocation method Timing of allocations Assume the plan in the prior question treats the forfeiture 
as occurring in 2017. The plan allocates forfeitures in the 
year they occur and allows forfeitures to pay plan 
expenses. To the extent that expenses are not sufficient to 
absorb the forfeiture, remaining forfeitures are re-
allocated to participants as additional employer 
contributions.  
(1) The plan works with a TPA who bills services on a 
monthly basis. May services billed in 2018, that relate to 
work needed for the 2017 plan year (e.g., Form 5500 
preparation) be paid with the 2017 forfeiture? Could the 
plan also pay fees with the 2017 forfeiture that are for 
work to be performed for the 2018 plan year, but are 
billed before the plan would otherwise allocate the 
forfeitures as additional employer contributions? 
(2) Suppose the plan works with a TPA who bills services 
after all work is completed. The plan is billed in August 
2018 for work performed for the 2017 plan year. May this 
bill be paid from the 2017 forfeiture before the amount 
available to reallocate to the other participants is 
determined?

None. First, as noted in the previous question, the year of forfeiture is 
determined by controlling plan terms, not administrator 
determination.   Secondly and technically, the IRS does not have an 
opinion on expense  “matching” issues raised by this scenario.  
Assuming 2017 is the proper forfeiture year, both of these expenses 
can probably be paid from those forfeitures.

23

Limits under IRC 
§415

Annual additions Correction of excess 
allocation

A plan states that, if any contribution would cause the 
participant to exceed §415, the contribution should be 
reduced so that it equals the maximum permissible 
amount. The plan also states any excess should be 
corrected under EPCRS. The participant defers $17,000, 
and is given a matching contribution under the plan equal 
to 50% of deferrals, or $8,500.  The plan allocates a profit 
sharing contribution, which under the allocation method 
would yield an allocation of $24,750 to Participant A. If 
the allocation is credited to A's account, his total annual 
additions exceed the §415(c) limit by $250. What is the 
correct administrative procedure? (1) The $250 should be 
reallocated to other participants, because the sponsor 
failed to operate the plan within its terms (i.e., the plan 
says total allocations may not exceed the §415(c) limit), 
or (2) now that there is an excess consisting of deferral 
and employer contributions, $166.67 in deferrals is 
refunded while $83.33 in match is forfeited, pursuant to 
the suggested correction method under EPCRS. Would 
the answer change if the plan did not contain language 
reducing any contribution that would cause a §415 
excess?

The plan may rely on the EPCRS procedure. All 
plans are required to limit annual additions to the 
§415(c) limit so that alone does not preclude using 
the EPCRS correction method. With the elimination 
of specific correction methods from the §415 
regulations, the IRS intended that the EPCRS 
procedure would be the primary reference point for 
correcting §415 violations. This also would enable 
the participant to be entitled to a greater portion of 
employer contributions, and minimize the amount of 
the total annual addition that represents an out-of-
pocket contribution for the employee. Alternatively, 
the administrator may apply the plan language to 
treat the $250 of the profit sharing contribution 
allocated to this participant's account as an improper 
allocation, and reallocate that amount to the other 
plan participants who have not reached the §415 
limit.

The IRS agrees with the proposed answer. This is a plan document 
interpretation issue.
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24

Limits under IRC 
§415

Annual additions Elective deferrals 
recharacterized as 
catch-up 
contributions

A participant makes $16,500 of elective deferrals for the 
2011 calendar plan year. The plan has a 50% match 
formula, so the matching contribution is $8,250. A 
nonelective contribution of $32,000 is allocated as well. If 
all of these amounts are treated as annual additions, the 
$49,000 limit for 2011 is violated (i.e., $16,500 + $8,250 
+ $32,000 = $56,750). The plan allows for catch-up 
contributions, but the plan also states that catch-up 
contributions are not matched. How should the §415 
violation be corrected?

The §415 limit is $49,000, but up to $54,500 is 
acceptable to the extent the additional $5,500 is 
attributable to catch-up contributions. Normally, 
$5,500 of elective deferrals would be recharacterized 
as catch-up contributions, leaving an excess of 
$2,250, which would be forfeited as an excess annual 
additional. However, since the plan does not match 
catch-up contributions, if $5,500 is recharacterized 
as catch-up contributions, the participant would lose 
$2,750 of match. The better approach is to treat the 
amount needed to correct the violation of §415 as 
consisting proportionately of deferrals and match 
(2:1 ratio with a 50% matching formula). This results 
in $5,166.67 of deferrals being recharacterized, and 
the corresponding match of $2,583.33 is forfeited. 
When the dust settles, the annual addition limit of 
$49,000 is satisfied (i.e., $32,000 nonelective 
contributions, $5,666.67 of match and $11,333.33 of 
deferrals subject to the match) plus $5,166.67 of 
catch-up contributions.

 The correction looks appropriate, since it maximizes employer and 
total contributions, while complying with IRC §415, match, elective 
deferral, and catch up requirements, and also follows plan terms 
with respect to matching contributions.

25

Multiple 
Employer Plans

Coverage and 
nondiscrimination 
testing

HCE determination Employer A and Employer B, along with other 
companies, adopt a multiple employer plan.  Although 
there is some common ownership, A and B do not 
constitute a controlled group nor an affiliated service 
group.  Participant X is considered to be an employee of 
both Employer A and Employer B and performs services 
and receives compensation from each company during the 
prior year.  For the current year, is the compensation from 
Employer A and Employer B aggregated in determining 
HCE status under the multiple employer plan, when A 
and B perform their separate coverage and 
nondiscrimination testing under the plan?

Treas. Reg. §1.415(a)-1(e) provides that  
contributions and benefits received from all 
participating employers in a MEP are aggregated. 
However, MEPs must perform coverage and 
nondiscrimination testing separately, which is where 
the HCE definition comes into play. The definition 
of HCE refers to the definition of compensation 
under IRC §415(c)(3) to determine if an employee 
earns more than the compensation threshold under 
the HCE test. Thus, there appears to be a different 
result depending on whether the issue is compliance 
with the IRC §415 limit or compliance with coverage 
and nondiscrimination testing. Compensation 
received among the participating employers would 
be aggregated to determine if a participant's 
aggregate contributions or aggregate benefits exceed 
the applicable IRC §415 limits, However, when 
identifying HCEs for coverage and 
nondiscrimination testing purposes, §415 
compensation would be determined on an employer-
by-employer basis.

The IRS agrees with the proposed answer.
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26

Multiple 
Employer Plans

Distribution events Severance from 
employment

Companies X, Y and Z participate in a MEP. They are not 
related employer under IRC §414. The plan is a 401(k) 
plan. One of the distribution events under the plan is 
severance from employment. Jane leaves employment 
with X and is immediately hired by Z. Thus, she 
continues to participate in the plan, but now as an 
employee of Z. Is Jane able to receive payment of her 
account balance attributable to her service with X without 
violating the distribution restrictions under IRC 
§401(k)(2).

No. IRC §413(c) enumerates the specific rules for 
which participating employers in a MEP are treated 
as a single employer (e.g., eligibility, vesting).  The 
fact that Z must credit Jane with service with X for 
eligibility and vesting purposes, implies that Jane has 
failed to have a proper severance from employment 
for §401(k)(2) purposes.

The IRS agrees with the proposed answer.

27

Multiple 
Employer Plans

Form 5500 reporting Filing separate 
returns after 
previously filing a 
single 5500

The sponsor of a purported MEP with a dozen or so 
participating employers had filed one 5500 in the prior 
years, showing all participants for all employers and all 
assets for all employers. Based on the DOL's recent 
advisory opinions, the group has determined it is not a 
MEP, but rather a collection of individual plans because 
the participating employers lack the commonality test 
prescribed by the DOL. If the DOL penalizes these plans 
for the failure to file separate 5500s for the prior years, 
will the IRS adopt the same position with respect to IRS 
penalties pertaining to late Form 5500s? In answering this 
question, assume that, although the plan does not meet the 
definition of a MEP for ERISA purposes, it does satisfy 
the definition of a MEP under IRC §413(c).

None. The two agencies are coordinating with each other.  A more specific 
answer is not available at this point.

28

Nondiscriminatio
n testing

ACP test Corrective 
distributions

Assume a calendar year 401(k) plan. Plan has a 100% 
match on deferrals up to 6% of compensation and plan 
will fail the ACP test. The employer's return for 2012 is 
on extension until 9/15/2013. Because of cash flow issues, 
the employer will not make the matching contribution for 
2012 by 3/15/13. Based on deferrals for 2012, the 
matching contribution will result in a violation of the 
ACP test for 2012. 
1. Is there a way for the employer to make a corrective 
distribution by 3/15/2013 to correct the impending ACP 
failure, even though the matching contribution won’t be 
made until after 3/15/2013? Treas. Reg. §1.401(m)-
2(b)(1)(iii) provides that an ACP failure cannot be 
corrected by not making a matching contribution 
otherwise due the affected HCE(s).
2, Is the analysis of (1) different if the employer is making 
a matching contribution under a discretionary matching 
formula instead of a fixed formula?

None. 1.  The employer will incur a §4979 excise tax.  If contributions 
aren't made by 3/15/13, then a corrective distribution attributable to 
the impending ACP failure may not be made by such date. 
2.  More options are available if matching contributions are merely 
discretionary.
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29

Nondiscriminatio
n testing

ACP testing Year in which 
recharacterized 
contributions are 
included in ACP test

 A plan fails the ADP for the 12/31/2011 plan year end. 
The plan recharacterizes the ADP failure as after-tax 
within 2.5 months after the plan year (on 3/1/2012). 
Treas. Reg. §1.401(m)-2(a)(4)(ii) states that excess 
contributions recharacterized in accordance with 
§1.401(k)-2(b)(3) are taken into account as employee 
contributions for the plan year that includes the time at 
which the excess contribution is includible in the gross 
income of the employee under §1.401(k)-2(b)(3)(ii). For 
plan years beginning on or after 1/1/08, the excess 
contribution is includible in the gross income in the year 
in which it is distributed (2012 in this case).

1. Did the change in the law regarding the timing of 
taxation change the testing result in the regulations? In 
other words, must the recharacterized amount be included 
in the ACP test for the 2012 plan year, rather than for the 
2011 plan year as it would have been done before the tax 
rule changed?

2, Is the recharacterized amount an annual addition for 
2011, 2012, or both? 

(1) When the regulation was issued, presumably the 
regulation referenced the tax rule because the 
intention was to have the recharacterized amount run 
through the ACP test for the same year that the 
recharacterized deferral had been run through the 
ADP test. Pending modification of the regulation to 
reflect that intention, it should be permissible to run 
the recharacterized amount through the ACP for 
2011, even though the recharacterized amount is not 
included in income until 2012. However, it is also 
permissible to follow the literal language of the 
regulations and include the recharacterized amount 
in the 2012 ACP test. 

(2) Treas. Reg. §1.401(k)-2(b)(3)(iii)(C) provides 
that for other purposes, such as the §415 limits, the 
amounts are still treated as employer contributions 
because they are attributable to elective deferrals. 
Accordingly, the amount is subject only to the §415 
limit for 2011, which is the year the underlying 
contribution was made, regardless of the resolution 
of question (1).

The IRS is not in a position to answer this question.

30

Nondiscriminatio
n testing

Compensation Excluding deferrals The §414(s) regulations provide a safe harbor definition 
of compensation that excludes elective deferrals from the 
§415 compensation definition. However, the regulations 
refer to the exclusion as applying to elective deferrals that 
are not included in gross income. These regulations were 
written before the advent of designated Roth 
contributions. Since Roth contributions are treated as 
elective deferrals for qualified plan purposes, we have 
administered plans so that the exclusion of elective 
deferrals includes the designated Roth contributions, and 
we treat this "net" amount as a safe harbor compensation 
for IRC §414(s) purposes. Is this correct?

Yes. The intent of the safe harbor exclusions under 
IRC §414(s) is that all elective deferrals are treated 
uniformly. It is proper to interpret the regulations as 
requiring the exclusion of designated Roth 
contributions along with other elective deferrals in 
order to have a safe harbor definition of 
compensation of nondiscrimination testing purposes. 
In fact, to exclude only the pre-tax elective deferrals 
and include the designated Roth contributions in 
compensation would not be a safe harbor definition 
of compensation under IRC §414(s).

The IIRS agrees with the proposed answer.
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31

Plan termination Distributions Suspension of 
distributions

A qualified plan is terminated. To ensure that 
distributions from the plan will be eligible for rollover 
(i.e., that the plan is a qualified plan at the time of 
termination), the employer wishes to suspend all 
distributions pending issuance of a determination letter.
(1)  Does the suspension violate the anti-cutback rule with 
respect to participants who have reached a distributable 
event under the plan (e.g., attainment of age 59½ or 
termination of employment) independent of the plan's 
termination?
(2) Suppose the termination of the plan is the result of the 
company shutting down and all employees have been 
dismissed. The plan allows for a distribution upon 
termination of employment. Does the anti-cutback rule 
require that the plan proceed as it normally would with 
terminated participants and offer distribution elections to 
all of those whose vested interest exceeds $5,000 (and 
process distributions so elected) and proceed with 
involuntary distributions to those with vested interests not 
exceeding $5,000, in accordance with the terms of the 
plan?

None. To be discussed from the podium.

32

Plan termination Liquidation of trust Timing Rev. Rul. 89-87 provides that in order for a termination to 
be valid, the trust must be liquidated within one year of 
the termination date, unless it is not administratively 
feasible to do so. If a Form 5310 has been filed requesting 
a determination letter, is it permissible to wait until that 
letter is issued without jeopardizing the validity of the 
termination date under Rev. Rul. 89-87?

Yes. There is an exception to the one-year rule if a 
determination letter not received, but the employer 
must be diligent in filing the Form 5310 application. 
See §8 of Rev. Proc. 2007-44. In such case, the IRS 
will allow 6 months following the issuance of the 
determination letter, if such date is later than one 
year after the plan's termination date. §12.05 of Rev. 
Proc. 2012-6 provides that an application is deemed 
to be filed in connection with plan termination if it is 
filed by the later of: (1) one year from the effective 
date of the termination, or (2) one year from the date 
on which the action terminating the plan is adopted. 
A Form 5310 filed within in this time frame would 
be considered sufficient to be entitled to the extended 
time to distribute, pending receipt of a favorable 
determination letter.

IRS agrees with the proposed answer.
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33

QDROs Timing of 
distributions

Consent of 
alternative payee

 Treas. Reg. §1.411(a)-11(c)(6) provides that the general 
consent requirements under IRC §411(a)(11) do not apply 
to a QDRO distribution except as provided in the QDRO. 
Is it permissible to draft a plan to specifically state that a 
QDRO is not permitted to grant consent rights to the 
alternate payee regarding the timing of distributions under 
the QDRO?

IRC §414(p)(3)(A) provides that the order may not 
require a form of benefit or option that is not 
authorized by the plan. Presumably, then, specific 
language in the plan regarding consent rights would 
preclude the order from giving consent rights to the 
alternate payee. That said, however, the plan cannot 
grant impermissible discretion to the plan 
administrator, employer or other third party 
regarding the timing of payments. Thus, if the plan 
contained such language, it also would need to 
require that the order specify the timing of payments 
in a manner that does not grant the alternate payee 
consent rights over the timing of distribution.

The IRS disagrees with the proposed answer The plan cannot 
provide language that specifically restricts the alternate payee's 
rights. You can add rights but not take away.  

34

Reporting Form 8955-SSA Late filing The IRS recognizes the DOL’s Delinquent Filer 
Voluntary Compliance Program (DFVCP) for the late 
filing of Form 5500. However, now that Form 8955-SSA 
is not eligible for DFVCP since it is filed only with the 
IRS, what process should be used to obtain relief from 
penalties for omitting participants or the late filing of 
Form 8955-SSA?

None. At this time, a reasonable cause waiver request is the only way to 
avoid or reduce the penalty. This can be attached to the delinquent 
Form 8955-SSA or filed as a separate request. 

35

Rollovers In-plan Roth 
Conversion

Limitation to active 
employees

An employer is proposing to amend its 401(k) plan to 
permit in-plan Roth Conversions. The employer does not 
want a terminated participant to have this option, so is 
limiting the option to active employees. Is this 
permissible or would the IRS view this as a significant 
detriment, as discussed in Rev. Rul. 96-47, that would 
violate the voluntary consent requirements?

For participants who are subject to involuntary cash-
out, this restriction is clearly permissible. Regarding 
distributions that are subject to participant consent, 
such a restriction would not be a significant 
detriment because the participant would have the 
option to roll over to a Roth IRA and effectively 
convert the funds to Roth funds.

The IRS is unable to say whether it agrees with the proposed answer 
because there is currently no guidance on in-plan Roth conversions. 
It is possible, however, that the IRS would look at this as a 
significant detriment since the terminated participant would be 
limited to rolling over to a Roth IRA as a means of converting the 
funds into Roth funds, and Roth IRAs are not equivalent to 
designated Roth accounts (e.g., designated Roth accounts are 
protected under the qualified plan rules and, if applicable, Title I of 
ERISA).
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36

Safe harbor 
401(k)

Amendments Timing A safe harbor 401(k) plan has a June 30 plan year. In 
September 2012, the employer decides that it would like 
to change the plan year to the calendar year and adopts an 
amendment to do so effective January 1, 2013, creating a 
short plan year from July 1 through December 31, 2012.
(1) Is the timing of the amendment permissible?
(2) Does the manner for satisfying the safe harbor have to 
be the same in the 12-month plan year that begins on 
January 1, 2013?
(3) If the amendment is permissible, what notice 
requirements apply?  

(1) The amendment is permissible, as long as the 
short plan year is adopted by the last day of such 
year. The regulations clearly contemplate that a safe 
harbor 401(k) plan can be amended to create a short 
plan year, if the conditions of Treas. Reg. §1.401(k)-
3(e)(3) are satisfied.
(2) No. For example, if the safe harbor match was in 
effect for the short plan year ending December 31, 
2012, the plan could be amended to replace that with 
the safe harbor nonelective contribution for the plan 
year beginning January 1, 2013.
(3) A new safe harbor notice must be timely 
provided before the new plan year beginning January 
1, 2013. Although not clearly addressed in the 
regulations, it also would be advisable to notify the 
participants who received the safe harbor notice for 
the plan year beginning July 1, 2012, that the plan 
year has been amended and the safe harbor 
contribution will be funded through the end of that 
short plan year.

The IRS agrees with the proposed answer.

37

Safe harbor 
401(k)

Amendments Timing A safe harbor 401(k) plan covers only salaried employees 
of Company X. The plan passes the ratio test under IRC 
§410(b). The plan year ends December 31. In June, X 
decides it would like to open up the 401(k) plan to the 
hourly paid employees, effective on July 1. Would this 
amendment be a violation of IRC §401(k)(12)?

No. Although certain amendments to a safe harbor 
401(k) plan are not permitted to be made effective on 
a date other than the first day of the plan year, this is 
not one of those types of amendments. The 
amendment solely applies to employees who are not 
otherwise covered by the plan. The safe harbor rules 
simply treats these individuals as newly eligible, and 
the safe harbor notice provided prior to the beginning 
of the plan year would not have had to be distributed 
to these employees before July 1.

The IRS agrees with the proposed answer as long as there is no 
effect on the already-eligible employees. 

38

Safe harbor 
401(k)

Amendments Timing A 401(k) plan provides for participant directed accounts 
on Investment Platform A. Due to dissatisfaction with the 
performance of a number of investment options in the 
plan and the recordkeeping services being provided, the 
employer decides to retain a new service provider offering 
Investment Platform B. All requisite notices are provided 
to employees, which include information about how 
investments will be mapped in the absence of specific 
elections. This change will take effect effective August 1, 
which is during the current plan year that ends December 
31. Is this a permissible amendment to the safe harbor 
401(k) plan?

Yes. The IRS agrees with the proposed answer.
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39

Safe harbor 
401(k)

Amendments Timing A safe harbor 401(k) plan fails the §410(b) coverage with 
respect to its profit sharing plan component. Within 9-1/2 
months after the close of the plan year, the employer 
adopts a corrective amendment, pursuant to Treas. Reg. 
§1.401(a)(4)-11(g). Does this amendment cause the 
401(k) component to lose its safe harbor for the plan year 
in which the corrective amendment is adopted?

No. Regardless of the position taken by the IRS with 
respect to amendments made to a safe harbor 401(k) 
plan, an implied exception exists for any 
amendments that are necessary to correct a violation 
of the nondiscrimination testing rules, which is a 
fundamental requirement for a qualified plan.

The IRS agrees with the proposed answer.

40

Safe harbor 
401(k)

Amendments Timing The fiduciaries of a safe harbor 401(k) plan decide to 
change the trustee during the plan year. An amendment is 
adopted to reflect the change in trustee. Is this amendment 
permissible?

Yes. The IRS agrees with the proposed answer.

41

Safe harbor 
401(k)

Amendments Voiding a mid-year 
amendment to 
eliminate safe harbor 
feature

Employer X properly amends its calendar-year plan to 
eliminate the safe harbor nonelective contribution 
effective July 1st and provides notice to all eligible 
participants on June 1st.  Sometime between June 1st (the 
date of the notice) and July 1st (the effective date of the 
amendment), the business hardship that prompted X's 
amendment is relieved such that X can continue the safe 
harbor nonelective contribution.  X adopts a second 
amendment before July 1st that voids the first 
amendment, and notifies participants accordingly. The 
effect of the second amendment is to provide for the safe 
harbor contribution without interruption. The notice to 
participants is provided in a timely fashion, so that there 
are no pay periods for which participants were making 
deferral decisions with the understanding that the safe 
harbor contribution would not be provided. Has the plan 
lost its safe harbor status for the plan year? Does the 
answer matter if the safe harbor contribution were a 
matching contributions where a business hardship wasn't 
needed in the first place to suspend or reduce the 
contribution?

As long as the first amendment is voided in time to 
prevent an interruption in the safe harbor 
contribution, and participants are notified on a timely 
basis, as noted in the question, the plan may be 
treated as a safe harbor 401(k) plan for the plan year. 
The answer is not dependent on whether the safe 
harbor contribution is a nonelective contribution or a 
matching contribution.

The IRS agrees with the proposed answer because of the facts 
stated. Adequate notice is the key so that the eligible employees' 
deferrals decisions are not compromised with the rescission of the 
amendment.

42

Safe harbor 
401(k)

Bankruptcy Discharge of safe 
harbor contributions 
by bankruptcy court

If the bankruptcy court reduces safe harbor contributions 
to 15 cents on the dollar, does that invalidate the safe 
harbor status of the plan?

None. There is no exception under the safe harbor rules for failing to make 
safe harbor contributions due to bankruptcy. The plan should be 
able to amend to be an ADP-tested plan for that year.
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43

Safe harbor 
401(k)

Matching 
contributions

Deposit requirements 
- determining the 
"pay period" for self-
employed individuals

A partnership sponsors a safe harbor 401(k) plan with the 
basic matching formula calculated on a pay period basis.  
The partners make deferral elections during the year but 
do not deposit any deferrals until the following calendar 
year after the determination of net earnings from self-
employment.

1. What is the "pay period" for purposes of calculating the 
safe harbor matching contribution?

2.  Since the partners have until the due date of the tax 
returns to deposit their elective deferrals, what date 
triggers the quarterly deposit deadline for the safe harbor 
match...the end of the taxable year, the actual date of 
deposit, the due date of the tax return?

3.  Do either of the first two answers change if the 
partners receive guaranteed payments throughout the year 
and have elective deferrals withheld (and deposited) from 
those payments?

1.  The "pay period" concept does not apply to self-
employed individuals such as partners and sole 
proprietors; therefore, the safe harbor matching 
contribution is determined based on total elective 
deferrals for the year and net earnings from self-
employment.

2.  The safe harbor matching contribution must be 
deposited by the end of the quarter following the 
quarter that includes the latest due date by which a 
self-employed individual must deposit his or her 
elective deferrals for the year, i.e., the due date of the 
tax return (with extensions).

3.  No.  Since net earnings from self-employment 
cannot be determined until after the close of the 
taxable year, there is no way to determine the 
amount of the safe harbor matching contribution 
throughout the year when the guaranteed payments 
are made.

The IRS agrees with the proposed answer as reasonable 
interpretations of the statute and regulations to administer these 
rules in the context of a self-employed individual.

44

Safe harbor 
401(k)

Matching 
contributions

Plan year calculation 
method

May a safe harbor 401(k) plan provide that a "true up" 
under the plan year calculation method will apply only to 
those employees who are precluded from deferring for the 
entire plan year because of the §402(g) deferral limit?

No. The safe harbor contribution must be determined 
on a uniform basis for all eligible employees (or all 
eligible NHCEs if HCEs are precluded from 
receiving the safe harbor contribution). If the safe 
harbor match applies both to eligible NHCEs and 
HCEs, the formula also must preclude the possibility 
that an HCE deferring at the same rate as an NHCE 
will receive a higher rate of match. Limiting the "true 
up" to just these circumstances would violate this 
requirement.

The IRS agrees with the proposed answer.

45

Safe harbor 
401(k)

Safe harbor 
contribution

Combination of fixed 
and discretionary 
match

Would the following be an ADP/ACP safe harbor (SH) 
matching contribution under IRC §§401(k) and 401(m)? 
There is an ADP enhanced safe harbor matching 
contribution equal to 100% of deferrals up to 4% of 
compensation plus a discretionary match (not to exceed a 
rate of 100%) on deferrals exceeding 4% but not 
exceeding 6% of compensation. If this is permitted, could 
the discretionary component of this match be subject to a 
vesting schedule and still satisfy the ACP safe harbor?

None. The formula does not work.  1) It cannot be one formula because the 
discretionary portion is not allowed in ADP safe harbor. 2) if the 
first part is split off (100% on first 4% deferred), then what's left is a 
discretionary match (permitted in ACP safe harbor) of up to 100% 
of deferrals between 4 and 6%.  But this means that under this 
separate formula, there's no match on deferrals between 0 and 4%.  
This would violate the rule at IRC §401(m)(11)(B)(ii) that matching 
contributions cannot increase as an employee's deferrals rise.  

46

401(k) plans Requirements Contingent Benefit 
Rule

An employer would like to established an ESOP with an 
allocation requirement that limits allocations of 
nonelective contributions made to the ESOP to those 
eligible participants who actually defer under the 
employer's 401(k) plan. Is this permissible? 

No. Such a provision would violate the contingent 
benefit rule under IRC §401(k)(4)(A).

The IRS agrees with the proposed answer..
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